public no�ces. The Occupied Land has never been open to pedestrian or vehicular traﬃc: it
has never served an Open Space func�on as has been misleadingly stated in Council
communica�ons related to both this ma�er and the John Street Eltham Road Discon�nuance
proposal.
5. We request that Council remove the Occupied Land from the proposed NPS Amendment No
C126 to Par�ally Rezone the Eastern End of John Street, Eltham from Neighbourhood
Residen�al Zone Schedule 1 to Public Park and Recrea�on Zone.
6. We believe that we have acquired the right to make this request based on (a) our con�nued
and exclusive ownership, occupa�on and use of the
John Street, Eltham property, and (b)
the fact that we will be adversely aﬀected by the C126 Amendment that is the subject of this
submission. During our exclusive and con�nued use of the Occupied Land over a period of 33
years we have never received any complaints or objec�on to our occupa�on.
7. We are concerned that any a�empts to open up the Occupied Land to recrea� onal use and
pedestrian access would have a detrimental eﬀect on our security, privacy and quiet
enjoyment of our home and garden. Should the rezoning amendment succeed, the public
would have open access to our garden and be within a few metres of our home and living area:
a Bush Garden Overlay applies to the Eastern end of John Street and security or privacy fencing
would be disallowed as such wouldn’t comply with the Neighbourhood Residen�al SLO 3
Zoning (NRZ - SLO3) requirements.
Background
8. We purchased the property at
John Street in 1987. At the �me that we purchased the
property, the Occupied Land had already been enclosed and occupied by the previous owner.
9. We were therefore under the impression when we purchased the property in 1987 that the
physical boundaries represented the boundary of
John Street. The boundary fences have
not been moved and therefore the current boundary fences of
John Street are as they were
at the �me we purchased the property in 1987.
10. We then proceeded to complete the exis�ng mudbrick dwelling and over �me we landscaped
the garden, which included the Occupied Land.
11. It was only in October 2016 that we became aware that our northern boundary fence was not
sited on the �tle boundary as shown in the plan to our �tle
(“Appendix 3”). The
circumstances around this discovery are explained in the a�ached le�er from our survey or Neil
Webster, dated 23 November, 2020 (“Appendix 4”).
12. Our exclusive occupa�on of the Occupied Land has therefore existed for more than 30 years
without causing any issues for our neighbours, pedestrians, or other members of the public and
we have never received any complaints. Furthermore, our occupa�on does not conﬂict with
the Council's wish to preserve the land coloured blue on Appendix 1 as a reserve; in fact, our
using the Occupied Land as a landscaped garden aligns with the Council's wish that the land not
be used as a road.
Conclusion
13. We object to the re-zoning proposal on the on the basis that the Occupied Land:
a. has never been open to pedestrian or vehicular traﬃc;
b. has never been managed by Nillumbik Shire Council;
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c. is held in the names of the original sub-dividers;
d. has been cared for by us as responsible custodians during our period of occupa�on;
e. has been fenced to the exclusion of the public for at least 43 years;
f. currently acts as a buﬀer between our living area and a public open space (the loss of
which would nega�vely impact on our privacy, security and quiet enjoyment of our
property, considering the architectural and landscaping layout);
g. if rezoned, would leave the en�re 46m frontage of our home un-fenced and exposed to
the roaming public, a few metres from our open-plan residence living areas (the NRZ
Bush Garden Precinct SLO3 requirements would preclude the erec�on of a security
fence).
14. We respec�ully ask the Council to support our request to remove the Occupied Land from the
proposed NPS Amendment No C126.
15. We are happy to provide any further informa�on the Council requires.
Yours sincerely,

A�:

Appendix 1 – Lawlor & Loy survey sketch plan
Appendix 2 – Plan of Survey
Appendix 3 –
Appendix 4 – Le�er from Neil Webster
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PLAN OF SURVEY
LOCATION OF LAND

NOTATIONS
NILLUMBIK

PARISH:
TOWNSHIP:

The land under survey is shown enclosed by continuous thick lines.
E-1: Drainage and Sewerage Easement

SECTION:

4

CROWN ALLOTMENT:

12 (PART)

CROWN PORTION:
LAST PLAN REFERENCE:
TITLE REFERENCE:

O RIG INAL SHEET SIZE: A3

SURVEYORS FILE REF:

CERTIFICATION BY SURVEYOR
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WEBSTER SURVEY GROUP

ABN: 35 456 993 855

662 Main Road, Eltham 3095
P.O Box 291, Eltham 3095
Telephone: (03) 9439 4222
Facsimile:
(03) 9439 5288
webstergroup.com.au

NEIL ALFRED WEBSTER,

VERSION 01

SHEET 1 OF 1

-2However, continuity of the widening was never achieved and therefore no longer
practical.
It came as somewhat of a shock to
when they were informed that
land they had been maintaining for more than 30 years’ was not part of their title .
Due to ongoing recent events it is now becoming most important that the matter is
resolved especially to protect their privacy, security and quiet enjoyment of the land.
request
It is noted that the strip of land does have a “Road” status and therefore we
your assistance in providing a letter to Land Registry stating that the Road is not
required for that specific purpose and the Road status can be removed.
We look forward to your further communication in this matter however should you
require further information please do not hesitate to contact our office.

Yours faithfully

Neil Webster
Director
Cc:

